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DETAILED ACTION 

1 . Examiner acl^nowledges receipt of the applicant's response filed 20 November 
2008. Claims 1-20 are pending. An action on the merits follows. 



Claim Rejections - 35 USC § 102 

1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or In public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

(e) the Invention was described In (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the Invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21 (2) 
of such treaty in the English language. 



2. Claims 1-2, 4-5, 7, are 9-11, and 14 are rejected under 35 U.S.C. 102(b) as 
being anticipated by McHugh (US Patent 6,230,047). 

Regarding claim 1, McHugh discloses an audio pacing device (10), comprising: 

a sensing unit (20) to obtain a parameter of a user in physical exercise; 

a memory (32 - memory, col. 4 line 67) to store a plurality of audio signals 
having predetermined tempo values (col. 6 lines 23-34); and 

a processing unit (32 - processor chip, col. 4 line 66) configured to determine 
whether intensity of the parameter of the user should be increased, decreased or 
maintained by using the parameter of the user from the sensing unit and a 
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predetermined reference value (col. 5 lines 56 - col. 6 line 6), and select an audio 
signal having a tempo that enables the user to increase, decrease or maintain the 
intensity (col. 5 lines 56 - col. 6 line 6). 

Regarding claim 2, McHugh discloses the parameter is a pulse rate (20; 
Abstract). 

Regarding claim 4, McHugh discloses the tempo comprises a beat (col. 5 lines 
1-6). McHugh doesn't disclose the beat per minute values of such rhythms, but it is 
inherent to any beat/rhythm that it has a beat per minute value. 

Regarding claim 5, McHugh discloses the sensing unit is a heart rate monitor 

(20). 

Regarding claim 7, McHugh discloses the sensing unit and the processing unit 
are connected in a wired or wireless way (#22, 26, 30; col. 4 lines 60-68). 

Regarding claim 9, McHugh discloses the predetermined reference value 
includes reference values selected by a user or a programmed exercise routine (col. 5 
line 61— col. 6 line 6). 
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Regarding claim 10, McHugh discloses the audio signals are categorized based 
on their tempo value (col. 5 lines 1-9). 

Regarding claim 11, McHugh discloses the predetermined tempo values of the 
plurality of audio signal are determined by the audio pacing device (col. 5 lines 1-6). 
The examiner is broadly interpreting the term "tempo value" to mean an inherent 
property of a beat or rhythm that relates to a general speed at which a sound occurs. 

Regarding claim 14, McHugh discloses an audio pacing method, comprising the 
steps of: 

receiving a parameter of a user in physical exercise from a sensing unit (20); 

determining whether intensity of the parameter of the user should be increased, 
decreased or maintained by using the parameter of the user from the sensing unit and a 
predetermined reference value (col. 5 lines 61-67); 

selecting an audio signal having a tempo that enables the user to increase, 
decrease or maintain the intensity (col. 5 lines 61-67). 

3. Claims 1, 3, 6, 8 and 20 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Lee et al. (US Patent 6,837,827) or, in the alternative, under 35 
U.S.C. 103(a) as obvious over Lee et al. (US Patent 6,837,827) hereinafter referred to 
as Lee in view of Curtin (US Patent 5,986,200). 

Regarding claim 1, Lee discloses an audio pacing device (10), comprising: 
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a sensing unit (40) to obtain a parameter of a user in pliysical exercise; 

a memory (64) to store a plurality of audio signals (col. 9 lines 26-30) having 
predetermined tempo values; and 

a processing unit (60) configured to determine whether intensity of the parameter 
of the user should be increased, decreased or maintained by using the parameter of the 
user from the sensing unit and a predetermined reference value (col. 9 lines 21-26), 
and select an audio signal having a tempo that enables the user to increase, decrease 
or maintain the intensity (col. 9 lines 26-50). 

In the alternative, although the examiner considers Lee to disclose a plurality of 
audio tones and music stored on the device. Curtain further teaches that it is known to 
have an interactive music playback device in which the audio signals are stored on a 
memory unit (Abstract). 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to have the audio signal files of Lee 
stored on a memory. Doing so would allow the device to playback the sounds without 
relying on a separate device. 

Regarding claim 3, Lee discloses parameter is a step-speed rate (col. 9 lines 
33-41). 
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Regarding claim 6, Lee discloses the sensing unit is a step-speed measurement 
unit (col. 9 lines 33-41). 

Regarding claim 8, Lee discloses the processing unit is further configured to 
adjust the tempo of a selected audio signal by a predetermined amount (col. 9 lines 51- 
66). 

Regarding claim 20, Lee discloses an audio pacing device, comprising: 
a sensing unit (40) to obtain a parameter that is representative of a status of a 
user in motion; 

a memory (64) to store a plurality of audio signals having predetermined tempo 
values; and 

a processing unit (60) configured to determine whether the parameter should be 
increased, decreased or maintained by using the parameter from the sensing unit and a 
predetermined reference value, and select an audio signal having a tempo that enables 
the user to increase, decrease or maintain the parameter (col. 9 lines 51-66). 

In the alternative, although the examiner considers Lee to disclose a plurality of 
audio tones and music stored on the device. Curtain further teaches that it is known to 
have an interactive music playback device in which the audio signals are stored on a 
memory unit (Abstract). 



Application/Control Number: 10/598,078 Page 7 

Art Unit: 3764 

Given the teachings of Curtain, it would have been obvious to one of ordinary 
skill in the art at the time the invention was made to have the audio signal files of Lee 
stored on a memory. Doing so would allow the device to playback the sounds without 
relying on a separate device. 

Claims 14, 15, 16, 18, and 19 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Lee et al. (US Patent 6,837,827) hereinafter referred to as Lee. 

Regarding claim 14, Lee discloses an audio pacing method, comprising the 
steps of: 

receiving a parameter of a user in physical exercise from a sensing unit (40; col. 
9 lines 38-41); 

determining whether intensity of the parameter of the user should be increased, 
decreased or maintained by using the parameter of the user from the sensing unit and a 
predetermined reference value (col. 9 lines 51-66); 

selecting an audio signal having a tempo that enables the user to increase, 
decrease or maintain the intensity (col. 9 lines 25-36 and 60-66). 

Regarding claim 15, Lee discloses the step of adjusting the tempo of a selected 
audio signal (col. 9 lines 55-58). 
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Regarding claim 16, Lee discloses the step of a user selecting the said 
predetermined reference value from a group of reference values or a programmed 
exercise routine (col. 9 lines 21-26). 



Regarding claim 18, Lee discloses the parameter is a step speed rate (col. 9 
lines 33-41). 



Regarding claim 19, Lee discloses the sensing unit (40) a step-speed 
measurement unit (col. 9 lines 33-41). 



Claim Rejections - 35 USC § 103 

4. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 

obviousness rejections set forth In this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or deschbed as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

5. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 
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6. This application currently names joint inventors. In considering patentability of 
the claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of 
the various claims was commonly owned at the time any inventions covered therein 
were made absent any evidence to the contrary. Applicant is advised of the obligation 
under 37 CFR 1 .56 to point out the inventor and invention dates of each claim that was 
not commonly owned at the time a later invention was made in order for the examiner to 
consider the applicability of 35 U.S.C. 103(c) and potential 35 U.S.C. 102(e), (f) or (g) 
prior art under 35 U.S.C. 103(a). 

7. Claims 12 and 17 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over McHugh (US Patent 6,230,047). 

Regarding claim 12, McHugh discloses that the invention may further comprise 
a musical playback device such as a MPS player (col. 2 lines 9-11). While McHugh 
does not specifically disclose using MP3 files for the audio signals, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to 
incorporate MP3 files as an encoding means of the audio signals. 

MP3 files were common and well known in the art at the time the invention was 
made as a means of encoding audio signals and as suggested by McHugh, could have 
been incorporated into the invention of McHugh. Doing so would allow the device to 
carry a relatively high quality sound for the beat and rhythm signals without having to 
utilize a large amount of memory. 
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Regarding claim 17, McHugh discloses tliat tlie invention may furtlier comprise 
a musical playback device such as a MP3 player (col. 2 lines 9-11). Wliile McHugli 
does not specifically disclose using MPS files for the audio signals, it would have been 
obvious to one of ordinary skill in the art at the time the invention was made to 
incorporate MPS files as an encoding means of the audio signals. 

MPS files were common and well known in the art at the time the invention was 
made as a means of encoding audio signals and as suggested by McHugh, could have 
been incorporated into the invention of McHugh. Doing so would allow the device to 
carry a relatively high quality sound for the beat and rhythm signals without having to 
utilize a large amount of memory. 

8. Claim 13 is rejected under S5 U.S.C. 10S(a) as being unpatentable over Lee et 
al. (US Patent 6,837,827) hereinafter referred to as Lee in view of Curtin (US Patent 
5,986,200) in view of McHugh (US Patent 6,230,047 B1) as taught by Richardson et 
al. (US Patent 6,135,951) hereinafter referred to as Richardson. 

Regarding claim 13, Lee discloses an audio pacing device (10) with a first 
sensing unit (40) and a first parameter (col. 9 lines 38-41) and a switch (fig. 2; #56) to 
alternate between different modes of use (col. 5 lines 29-38). 

Lee in view of Curtin doesn't disclose a second sensor as part of the alternate / 
second modes. 



Application/Control Number: 10/598,078 Page 1 1 

Art Unit: 3764 

However, McHugh teaches another audio pacing device (10) with a different 
mode of operation having an alternate sensing unit (20) and parameter (col. 5 line 61 - 
col. 6 line 6). 

Since Richardson teaches that during an exercise event a user would be 
concerned with speed pacing and heart rate (col. 1 lines 8-30), it therefore would have 
been obvious to one of ordinary skill in the art at the time the invention was made to 
include McHugh's sensing unit and parameter as an alternate / second mode in the 
device of Lee. Doing so would allow the user to be aware of their speed pacing as well 
as heart rate during an exercise routine. 



Response to Arguments 

9. Applicant's arguments filed 20 November 2008 have been fully considered but 

they are not persuasive. 

10. With regards to applicants arguments of independent claims 1,14, and 20 that 
McHugh fails to disclose the limitation of "a processing unit configured to determine 
whether intensity of the parameter of the user should be increased, decreased or 
maintained by using the parameter of the user from the sensing unit and a 
predetermined reference value, and select an audio signal having a tempo that enables 
the user to increase, decrease or maintain the intensity" the examiner respectfully 
disagrees. Processor (32) does determine intensity of the parameter of the user should 
be increased, decreased or maintained by using the parameter of the user from the 
sensing unit and a predetermined reference value as shown in col. 5 line 56 - col. 6 line 
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6. By not playing a rliytlinn wlien tine lieart rate is above or below a certain level this is, 
as broadly interpreted by the examiner, determining whether intensity of the parameter 
of the user should be increased, decreased or maintained. The processor chip also 
selects an audio signal having a tempo that enables the user to increase, decrease or 
maintain the intensity as shown in col. 5 lines 1-5. It is this audio signal that is utilized 
by the invention as depicted in col. 5 line 56 - col. 6 line 6 that enables the user to 
increase, decrease or maintain the intensity. 

1 1 . With regards to applicant's argument of the Lee reference that GPS component 
(40) does not equate to a "parameter of a user in physical exercise", the examiner 
respectfully disagrees. As shown in col. 9 lines 38-41, Lee cites that the GPS 
component is used to measure a user's speed. Speed is a widely accepted parameter 
of physical exercise of which the intensity can be increased, decreased, or maintained. 

Conclusion 

12. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
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the advisory action. In no event, liowever, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Andrew M. Tecco whose telephone number is 571-270- 
3694. The examiner can normally be reached on 5/4/9; 8-5 M-R 1st Fh off, 2nd Fri 8-4. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, LoAn Thanh can be reached on 571-272-4966. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Andrew M Tecco/ 
Examiner, Art Unit 3764 

/Fenn C Mathew/ 

Primary Examiner, Art Unit 3764 

February 2, 2009 
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